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fHmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 9965 

In re : Application of John W. Carter 


BRIEF FOR AMICUS CURIAE 


COUNTERSTATEMENT OF THE CASE 

Under the provisions of Title 23, Section 608 of the Dis- 
trict of Columbia Code (Act of Mar. 3, 1933, 47 Stat. 1484, 
ch. 206), it is the duty of the United States District Court 
to determine the qualifications of those applying for author¬ 
ity to engage in the bonding business in criminal cases 
before that court. It is provided that the court shall con¬ 
sider “both the financial responsibility and the moral qual¬ 
ities’ ’ of the applicants, and no one shall engage in such 
business before the court without its authorization. 

John W. Carter made application to the court as required 
by this Act for authorization to engage in the bonding 
business, stating in the application that he had never been 
“charged and/or convicted of a crime involving moral 
turpitude”. The application was approved by the court 
on November 18, 1947. Shortly thereafter, the court was 
apprised of the fact that the applicant had in the past been 
charged with several offenses involving moral turpitude. 
After a chamber conference, a so-called “Rule to Show 
Cause” why the authorization for Carter to engage in the 
bonding business should not be revoked was issued on De¬ 
cember 8, 1947. A hearing on the “rule” was had on 
December 16,1947, and an “order” revoking the authoriza¬ 
tion was made on December 19,1947. 
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Further consideration was given by the court to the 
application. After consideration of the results of an in¬ 
vestigation by the Federal Bureau of Investigation and the 
United States Attorney’s Office, made at the request of the 
court, together with supporting letters and statements sub¬ 
mitted by the applicant, the court on June 8, 1948, denied 
the application for authority to engage in the bonding 
business. It is from the order of June 8,1948, and the order 
of December 19, 1947, that the applicant, John W. Carter, 
now attempts to appeal. 

Statute involved: 

Title 23, Section 608, D. 0. Code Qualifications of bonds¬ 
men—Rules to be prescribed by courts—Lists of 
agents to be furnished—Renewal of authority to act. 

It shall be the duty of the police court, juvenile court, 
and the criminal division of the District Court of the 
United States for the District of Columbia, each, to 
provide, under reasonable rules and regulations, the 
qualifications of persons and corporations applying for 
authority to engage in the bonding business in crim¬ 
inal cases in the District of Columbia, and the terms and 
conditions upon which such business shall be carried on, 
and no person or corporation shall, either as principal, 
or as agent, clerk, or representative of another, engage 
in the bonding business in any such court until he shall 
by order of the courts be authorized to do so. Such 
courts, in making such rules and regulations, and in 
granting authority to persons to engage in the bonding 
business, shall take into consideration both the finan¬ 
cial responsibility and the moral qualities of the person 
so applying, and no person shall be permitted to en¬ 
gage, either as principal or agent, in the business of 
becoming surety upon bonds for compensation in crim¬ 
inal cases, who has ever been convicted of any offense 
involving moral turpitude, or who is not known to be a 
person of good moral character. It shall be the duty of 
each of said courts to require every person qualifying 
to engage in the bonding business as principal to file 
with said court a list showing the name, age and resi¬ 
dence of each person employed by said bondsman as 
agent, clerk, or representative in the bonding business, 
and require an affidavit from each of said persons 
stating that said person will abide by the terms and 
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provisions of this chapter. Each of said courts shall 
require the authority of each of said persons to be re¬ 
newed from time to time at such periods as the court j 
may by rule provide, and before said authority shall be | 
renewed the court shall require from each of said per¬ 
sons an affidavit that since his previous qualification to j 
engage in the bonding business he has abided by the 
provisions of this chapter, and any person swearing j 
falsely in any of said affidavits shall be guilty of per- ! 
jury. (Mar. 3,1933, 47 Stat. 1484, ch. 206, § 8.) 

SUMMARY OF ARGUMENT I 

The amicus curiae contends that there is no jurisdiction in j 
this court of an appeal from the administrative order of the j 
District Court. Since the order of December 19,1947, was j 
not a final order, but merely revoked the approval pre- j 
viously given, and placed the petition in its original position, ; 
it was not a final order and therefore is not appealable. 
The court had the right to revoke the approval given when j 
it was discovered the petitioner made incorrect and mis- ! 
leading statements in the petition. The provisions of Title j 
23, Section 608, D. C. Code, empower the court to determine j 
financial and moral qualifications of persons submitting j 
petitions to be criminal bondsmen, and the court may exer- j 
cise wide discretion in determining these qualifications. j 
Therefore, the court acted within its discretion in denying i 
appellant’s petition. 

ARGUMENT 

I I 

It is the view of the Amicus Curiae that No appealable Order ■ 
was made by the District Court, there being no Justiciable Issue. ! 
The act of the District Court which is complained of was Min- ' 
isterial as Distinguished from Judicial. It is therefore sug- ! 
gested that this court is Without Jurisdiction to Review the 
Revocation of the License and the Refusal to grant a new 
License. 

The authority granted to the District Court and to the j 
various other courts of the District of Columbia to pass 
upon the qualification of persons who wish to engage in the 
bonding business before the respective court is the authority 
to perform a ministerial, as distinguished from a judicial,! 
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act. In making such appointments, or in withdrawing 
authority to engage in such business, the court is acting 
administratively in the conduct of its business, just as any 
branch of the government or private individual might act. 
The appointment of bondsmen has been delegated to the 
various courts by Congress since bondsmen are quasi¬ 
officers of the courts and the courts are, therefore, peculiarly 
interested in their qualifications and good conduct. 

The mere fact that it is the court which has this authority 
does not make its exercise by the court a judicial act. It is 
as much an administrative act as any appointment by the 
President or the head of a department. The applicant is 
apparently deceived by the fact that, in acting, the court 
clothed its function in the trappings of judicial forms and 
procedure, such as a “Rule to Show Cause”, conducting the 
hearing in open court, and issuing an “Order” denying the 
application. But none of this renders judicial that which is 
administrative, nor does it raise a justiciable issue between 
litigants. 

It is well settled that direct review does not lie from 
administrative action by courts authorities for which is 
delegated to them by statute as an addition to their normal 
function of deciding bona fide litigation. In Dugger v. Cox, 
110 F. 2d 834, 839 (C.C.A. 6th 1938), it was held that in 
approving a sale of the assets of an insolvent national bank, 
the court acted administratively. The court said: 

“The entire procedure for approval of a sale, by the 
Court and the disposition of the proceeds of the sale by 
the receiver, the agent of the Comptroller, is admin¬ 
istrative. The requisite of approval by a ‘Court of 
competent jurisdiction’ is executive caution, rather 
than judicial determination.” 

The Sixth Circuit Court of Appeals accordingly found 
that there was no appealable issue and granted the motion 
to dismiss the appeal. 

The non-appealability of an order of court under that 
authority delegated by that act of Congress has been uni¬ 
versally held. Whalen v. Blankenbeckler, 87 F. 2d 81, 
(C.C.A. 5th 1936); Dulse v. Argetsinger, 18 F. 2d 944 


(C.C.A. 2d 1927); Fifer v. Williams, 5 F. 2d 286 (C.C.A. 
9th 1925). 

In similar cases of the exercise of special statutory non¬ 
judicial authority, the state courts have held that no appeal 
would lie from such action. For example, in State v. Har¬ 
rington, 3 Terry 14 (Del.), 27 A. 2d 67, 75, one Harrington, 
sought direct review of action of judge sitting as “Board of 
Canvass” of elections as provided by statute. This direct 
appeal was denied although it was held that mandamus 
would lie. The court said: 

“It, of course, cannot be contended that the canvass 
of election returns is a proceeding which follows the 
course of the common law, therefore we agree with the 
Am ici Curiae that the acts of the Superior Court, sit¬ 
ting as a Board of Canvass, are not subject to review by 
the Supreme Court on appeal or by writ of error.” 

In Petition of Wall, 124 N.J.L. 560, 12 A. 2d 852 (1940), 
the petitioner applied to lower court for review of his ap¬ 
plication for admission to practice as an attorney. This, 
as well as a rehearing, was afforded, but the court concurred 
in the finding of the examiners. 

The syllabus by Court is as follows: 

“The power to recommend, or to refuse to recom¬ 
mend the commissioning by the Governor of an indi¬ 
vidual as an attorney to practice law, or to regulate the 
procedure of examination for admission to the bar of 
this State is vested exclusively in the Supreme Court; 
and its action in the premises is not subject to review 
in this Court.” 

Similarly in Davis v. Forrester, 188 Ga. 73,2 S. E. 2d 601, 
602 (1938), where the circumstances were quite like those 
in the instant case, the Supreme Court of Georgia said: 

“Judges may be authorized to discharge ministerial 
duties, and such ministerial acts performed by them do 
not become judicial simply because performed by a 
judicial officer . . . The Supreme Court has no 

power to review a decision made by a judge, unless the 
same was rendered in a civil cause or a criminal pro¬ 
ceeding pending in his court before him as a judge 
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thereof . . . The order of. the judge declaring the 
office of commissioner vacant in the instant case, having 
been signed as a ministerial act pursuant to the statute 
involved, did not constitute a judgment of the superior 
court; and hence it would not have been reviewable by 
writ of error.” 

Again in Davis v. Board of Education of Anne Arundel 
County, 166 Md. 118,170 A. 590, 592 (1934), the court said: 

“It is well settled that no appeal lies from any judg¬ 
ment or determination of a court sitting in the exercise 
of a special limited jurisdiction unless granted by the 
statute, . . . nor is it open to question that the court 
in the proceedings in this case was sitting in the exer¬ 
cise of a jurisdiction of that kind.” 

The court approved the award after board of education 
exercised its statutory power to condemn land. 

Or, as said in Delpo Corp. v. Northern State Power, 215 
Wise. 329, 254 N. W. 553 (1934), where the court exercised 
its statutory authority to appoint commissioners in condem¬ 
nation proceeding: 

“. . . That an order appointing commissioners in 
proceedings for condemnation is not appealable was 
held by this court. 

“This court is without jurisdiction when the order 
sought to be reviewed is not appealable. In such case, 
the court cannot consider the merits.” 

In Reynolds v. Justice, 66 S. W. 2d 169, 171 (Mo. Kans. 
City Ct. Appeals, 1933) in holding a refusal to approve a 
redemption bond, where authority to do so was conferred 
on a court by statute, was not a judicial act, the court said: 

“We conclude, as before stated, that the language of 
the act of amendment does not express an intent to 
change the character of the act from ministerial to judi¬ 
cial, but expresses an intent to provide a better safe¬ 
guard by requiring the judge of the court to finally 
determine as to approval and not leave that matter of 
final approval in any event to the clerk alone.” 

There is one case of highest authority, which upon first 
glance would seem to support Carter’s position. The Su- 
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preme Court of the United States in the case In re Summers, 
325 U. S. 561 (1945), held that the denial of a petition to the 
admission of a bar of a state is a case of controversy under 
Article III of the Constitution, when a federal question is 
involved, and therefore is reviewable by that court. 

The court said: 

“* # # We take it that the law of Illinois treats the 
action of the Supreme Court on this petition as a min¬ 
isterial act which is preformed by virtue of the judicial 
power, such as the appointment of a clerk or bailiff or 
the specification of the requirements of eligibility or 
the course of study for applicants for admission to the 
bar, rather than by judicial proceedings. 

“For the purpose of determining whether the action 
of the Supreme Court of Illinois in a judgment in a 
judicial proceeding which involves a case or contro¬ 
versy reviewable in this court under Article IH, Sec¬ 
tion 2, Cl. 1, of the Constitution of the United States, 
we must for ourselves appraise the circumstances of 
the refusal (Emphasis supplied.) 

The court by the above does not say the denial of a peti¬ 
tion for admission to the bar of a state in and of itself is a 
case or controversy. Rather, the court says we must look to 
the “circumstances of the refusal’’ to determine if those 
particular circumstances permit review of the matter under 
Article III of the Constitution. 

In holding the above to be a case or controversy under 
Article III of the Constitution the court said: 

“ # • • When the claim is made in a state court and 
a denial of the right is made by judicial order it is a 
case which may be reviewed under Article III of the 
. Constitution when federal questions are raised and 
proper steps taken to that end, in, this court.” (Em¬ 
phasis supplied.) 

It is respectfully submitted that In re Summers, is not in 
point in the case at hand, inasmuch as there is no federal 
question involved. 

The Summers case involved the denial of the petition on 
the grounds that the petitioner was unable, in good faith, 
to take the required oath to support the Constitution of 
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Illinois. This inability was due to the petitioner’s religion, 
and involved “a conscientious belief in non-violence to the 
extent that the believer will not use force to prevent wrong, 
no matter how aggravated, and so cannot swear in good 
faith to support the Constitution of Illinois.” 

Inasmuch as the appellant’s petition in the present case 
was denied on the grounds of moral qualifications, no fed¬ 
eral questions were involved, and there was no case or con¬ 
troversy under the theory of the Summers case, supra, whieh 
would give this court jurisdiction upon appeal. 

This Court, in Tulman v. Committee on Admissions and 
Grievances, 77 U. S. App. D. C. 357, 135 F. 2d 268 (1943), 
held the order of disbarment in the judicial discretion of the 
court was not reviewable. 

The Court said: 

“His explanation in palliation was necessarily sub¬ 
mitted to the consideration and decision of the Trial 
Court, and it cannot be doubted that that court, in de¬ 
nying effect thereto, exercised its judicial discretion, 
which is not subject to review in this court. And we 
add were it subject to review we should approve it.” 

In view of the Tulman case, supra, it seems clear that 
the “judicial discretion” of the court below, in any event 
wonld not be subject to review by this court. 

Thus, the mere fact that it was a court rather than a board 
or an individual administrative officer that acted on the 
application here, is of no importance. The remedy must 
be the same where the court acted ministerially as if it were 
a board of licensure that had acted. No direct appeal can lie 
from such an administrative act and, consequently, this 
court is without jurisdiction of this attempted appeal. It is 
therefore urged that this attempted appeal should be dis¬ 
missed. 

n 

The Order of December 19, 1947, Was Not a Final Order and 
Is Not Within the Jurisdiction of This Court 

The appellant appeals from an order of the District Court 
revoking approval of his petition to be a bondsman. Since 


/ 
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the revocation order of December 19,1947, was not final, bnt 
merely placed the petition in its original position, that is, 
nnder investigation by the court, there is no final order 
before the court. 

Carter urges that the order of December 19, 1947, revok¬ 
ing the license previously granted should be declared void. 
But the revocation by this order of the approval previously 
granted was not a final order and therefore is not appeal- 
able. 

The Supreme Court in Arnold v. Guimarin & Go., 263 
U. S. 427 (1923), held that an appeal from an order of a 
court that is not final must be dismissed, saying: 

“ • * * if the judgment or decree be not thus final 
and complete, the writ of error or appeal must be dis¬ 
missed for want of jurisdiction. ” 

In determining what constitutes a final order from which 
an appeal may be taken, the Supreme Court in Bostwick v. 
Brinkerhoff, 106 U. S. 3 (1882), said 

“The rule is well settled and of long standing that 
a judgment or decree to be final • • • must termi¬ 
nate the litigation between the parties on the merits of 
the case, so that if there should be an affirmance here, 
the court below would have nothing to do but to execute 
the judgment or decree it had already rendered.” 

• It is evident from that case that a final order is one which 
settles a case on its merits. That the “Order” of De¬ 
cember 19, 1947, attempted to be appealed from here, did 
not settle this matter on its merits is substantiated by the 
fact that a further investigation was ordered by the court, 
with subsequent approval or rejection of the petition to be 
dependent upon the results of that investigation. This fact 
is further clarified by the statement of Judge Pine in order¬ 
ing the revocation of the approval previously given the 
petition (Kecord 44): 

“• * * I shall therefore pass an order revoking 
the authorization given by me to the approval of the 
application. 

“This leaves the application in exactly the same 
status it was in before approval; and if the applicant 
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desires to press it, I shall receive evidence on the ques¬ 
tion and make investigation to determine whether there 
was any substance to the charges of the commission of 
any crime involving moral turpitude, # • •” 

There seems to have been no question in the mind of Car¬ 
ter’s counsel that this order was not a final order. After 
assuring himself as to the meaning of the above statement, 
Mr. Hayes expressed appreciation of the opportunity to 
pursue the petition to a final determination, saying (Record 
46): 

“Yes, Sir: I see the point. I appreciate the oppor¬ 
tunity, and I say we are going to press the application.” 

Therefore, for this reason as well, any attempt at an ap¬ 
peal from the revocation of approval of December 19,1947, 
should be dismissed. 

m 

The Court Had the Right to Revoke Approval of Applicant’s 
Petition When It Was Misled by Incorrect Statements 

The court was misled by incorrect statements made by the 
petitioner in his application. Therefore, the court not only 
had the right to revoke its approval of the petition, but was 
required in the exercise of its supervision of the court’s 
officers to so revoke. 

Carter’s application, which was approved, contained the 
sworn statement, “That said applicant has never been 
charged and/or convicted of any offense involving moral 
turpitude.” 

In reliance on the statement, and the endorsement of ap¬ 
plicant’s counsel the petition was approved. Judge Pine 
stated to Mr. Hayes in chambers when considering whether 
to issue an order to show cause why the authorization 
should not be revoked (Record 23): 

“• # • Frankly, this went through very quickly, 
because of your endorsement, because I placed so much 
confidence in your recommendation.” 

♦ 

Then at the hearing on the order to show canse, the court 
stated it did not believe the statement to have been “will- 
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fully made, or with, a purpose to deceive the court”, but 
that the court was misled by the statement (Record 43): 

“ # * # and I am of the opinion that a reasonable 
interpretation of the language used is that it does con¬ 
stitute a misrepresentation.” 

It is the contention of the amicus curiae that since the 
approval of the court was given upon the strength of mis¬ 
leading statements, such approval is properly revoked when 
the truth of the matter is determined, whether or not there 
was an intention to mislead. To hold otherwise would pre¬ 
vent proper supervision by the court of quasi-officers of the 
court, in this case bondsmen. If the court had power to 
inquire into the activities and moral qualities of bondsmen 
only at the time of their petition or upon renewal of their 
license, as suggested by the appellant, the position of the 
court in administering the Act and protecting the court and 
the public would be untenable. A bondsman who engaged in 
practices frowned upon by the court, who perjured himself 
in his petition or who committed offenses in violation of his 
fiduciary position to the court, would be beyond the control 
of the court until such time as his license should come up for 
renewal. Such a situation would be manifestly intolerable. 

IV 

The Court Acted Within the limits of the Code of the District of 
Columbia and its Discretion in Denying the Appellant's 
petition 

The court has been empowered by Title 23, Section 608, 
D. C. Code, to determine the financial and moral qualifica¬ 
tions of persons filing petitions to be criminal bondsmen in 
the District of Columbia. The courts are also given wide 
discretion in choosing officers of the court, and may deny 
petitions when petitioner is not of good moral character. 
The court acting upon the petition of the appellant refused 
permission for the appellant to engage in the criminal bond¬ 
ing business in the District of Columbia. 

Carter requests that the order of June 8, 1948, denying 
approval of the appellant’s petition to engage in the bonding 


# 
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business in the District of Columbia, should be declared 
void. It is respectfully submitted that the court acting as 
administrator of Title 23, Section 608, of the District of 
Columbia Code, has the authority to deny the privilege of 
engaging in the criminal bonding business if the applicant 
does not meet the requirements prescribed by the Code. 

That the court has wide discretion in the selection of court 
officers is evidenced by the holding in Carver v. Clephane, 
78 U. S. App. D. C. 91, 137 F. 2d 685 (1943), in which the 
court in declining to overrule an order of the District Court, 
which denied an application for permission to practice law 
before it, said: 

* ‘The evidence fully sustains the findings of the Com¬ 
mittee and of the District Court. There is nothing in 
the record which either authorizes or inclines us to 
interfere with the court’s judgment. The matter con¬ 
cerns the court’s bar. Within very wide limits, stand¬ 
ards of fitness for membership in the District Court are 
for the District Court itself to establish and maintain.” 

The action of the court in the instant case was well within 
the scope of its discretionary powers, as defined by the 
Carver case, supra. 

Further, the Tulmcun case, supra, states that the “judicial 
discretion” of the court is not subject to review. 

“ • # # and it cannot be doubted that that court, in 
denying effect thereto, exercised its judicial discretion, 
which is not subject to review in this court.” 

There has been no showing that the court in denying ap¬ 
pellant’s petition, by its order of June 8,1948, acted hastily. 
In fact the order was based on facts uncovered by an inves¬ 
tigation, at the request of the court, by the Federal Bureau 
of Investigation, and the United States Attorney’s Office. 

CONCLUSION 

Wherefore, it is respectfully submitted that this at¬ 
tempted appeal should be dismissed as not involving a jus¬ 
ticiable issue; but in the event that the court determines to 
decide the question on the merits it is respectfully sub¬ 
mitted that the order of the District Court denying the 
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appellant the privilege of being licensed as a criminal bonds¬ 
man shonld be affirmed. 
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